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T WILL AGREE wirH THE STRTE THAT LNSUFFICEVT FUIDERKE
Has PEEN PRESENTED A7 TR/AL TOC SUPPORT THE TWO
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A PREJUOIE JURY FOUND ME GIUGTY OF A CrImE
OF ONE CounT OF FIRST DEGREE(PREMEDITATED) MuRbER,
CRIMNES OF TWO COUNTS OF FIRST DEQREE ASSUCT,
CRIMES OF TWO COUNTS OF ZNTIMIDATING A W iTESS,
AND A CRIME. OF ONE COUNT OF FIRST DFGIREE (ntrinec(
POSSESSION OF A FIREARM,

L AN CHALLEMGING THE SUFFEILIENCY OF
THE EVIDENCE THAT I +HAVE BEEN WRONG FULLY CONVVCTED
ON), AND = DISAGREE WiTH THE ACCUSHT7ONS OF 17E
CBEING TNVOWED TN THESE CRIMES

THE TRIFL COURT ARUSED ITS DISCRETION)
WHEN T FOUNOD MR, POTTER. WAS (CMPETENT TO
STANOD TRIAL, (Misennuc rj

DESPITE, é;m EFFECT\WWE. ASSISTRHMNCE. OF COUM@E‘LJ}
THROVGHOLT MY (CASE, DurimG COURT PROCEDINGS W ITH
DOLGIAS COUNTY On THE RECORD, JUOGE SHFM“ IDEWIED
ME ™My GTH AMENDMENT CONSTITUTIONAL 7/GH 7 7O
SELF = REPRESENTRTION, AFTER T PROPER(Y WAIVELD
COUNSEC. HE DIFRECTLY HSKED ME TF T HAD AnY
EAPER/IENVCE W iTH K_HM OR SkULS THAT OF A (A VERr,

AT N0 POINT TN TIME DIP TUDGE SFJFH#?“
RAISE AWARENESS OF DANGERS, I2ISHLOVANIBGES OF
CSELF-REPRESENTBIION. AND CONCIDPED 7HE Cour
HEARING THAT I DID NOT HAVE ENJUGH KNOWLECGE
IN ORIER 0 REPRESENT MYySELE {‘Haﬂffr ﬂmEh}mﬂFmTB

ORPER WASHINGTON Croimmat_ LAw)”

TF CovnmsSEC IS PROPERIY WAHIVED A CRIMINEL [JEAALNRT
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HAS A RIGHT CF SELF - IREPRESENTANION. ROOT H\JQ}}
CONST.ART. |, 8 22 (AMEMD, 10); LS, CONST, (AMEND G)5
FPARETTA VS. CAUFORNIA, 422 WS, §06, Y5¢. E0. 2d. 562,
A8, S. CT7 2525 (1975) HLTHOUGH A DEFENOAIN T WEEP
NOT HIMSELF HAVE 7THE SKILL, ANVD EAPERIENCE OF
A CAWYER TN ORDER COMPETENILY AND INTEWGELTY
TO CHOOSE SELF-REPRESENTATION, HE SHOVID BE MADE
AWARE OF THE DANGERS, IDISADVANIBGES, OF SELF -
REPRESENTATION. SO THAT THE REORD (ULl ESTIPEASYH\
THAT " HE KW W HAT FIE 5 Dot AND #1S CHOVE
TS MAPE WiTH S EVES OPEN,

THIS HAS EFFECTED PIE ALSO BECAUSE TT TS
IN VIOLATION) OF My CONSTITUTION AL RIGHTS, AnND T
SUFFER_ FROM A MENTAL TUNESS CALLED ‘PHYCHOTTIC
DELUSION A PDISORPER" o+ WAS In A ACTIVE
pELUS/ON) DURING Cﬁlumj AND T i VO FEEL CIKE
JUDGE SAFAR wWAS A ReplL TVWOG(E., WHERN HE VIOIATED
M Cond STITUTIONAL KIGrHTS, 77 TNODUCED FURTHER
PHYCHO T DELUSTOAS.

Z WA YOU TO0 UNDEIRSTPNE BECAHUSE OF
P DIDGNOSIS THAT T WJIAS [DELUSIONAL Tr (CURT,
T 00 NOT BELIEVE OR DNODERSTAND THAT GJUOGE
SAFAR" WAS A REAL JUDGE. OR THE MNATURKE OF
THE CHPRGES, OR ACCUSATIONS,

THE COURTS £rOUIODES TMFORMAEITON) TR/ A7

T B [PSEUVGAUGED T ACTIVIIYS: THIS EALT IS

PVE TG Y [VAGROSIS AL 7V G2 SIEALI IS T
PHGE =



RIGHTS BEING VIOLATED, LA SUPPORT RY IrHE
UNITED STATES ConSTIU70n),

(ALTON SCOT7 IZ0TTER , S THE UICITHT
TN THIS CASE, AISO THAT OF WRONGFO! ConiviCr o)
AT A LATER HERRING I H4ED HASKEL FOR CIORFICATION
OF My LEGHAL R/IGHT,

A AUEGED EyALUATOR "R, BEAKER WirHou
ANN  DIRECT MIERICAL [DATH. W ITH ovr ANY SUppoicrInG
EVIDENCE OF POTTER 'COMPETENT, or A VALD
EXPIANATION OF HOW THAET Or/n/onN (ot RE RepcHED
IN THE APRSENCE OF MIERDICHC [LPATH, THE FULALYATOR
CONICIUDER PR (DITEL WAS COPIIZETEN T

THE. EVALUATOR AISO FEILED 70 EXP/IAIN) HO
TRIKING o MR, POTTERS FATHER , SUPPORTED 4
FINOING THAZ7 e, (0177 VUAS COPPETERIT.

(tHE courtT ABUSED 7S OISCRE Ho)

IR FINDING MR POTTER CCMPETENT BASED o A
ZNADEQUATE. RE coraﬁ/ EUBLUATION.

UNDER WASHINGTON CRiminal LAWY
SIS “RIGHTS OF DEFENDBINT K7 COm pErEMCY
EVALURTION 14,05, 5 PERSON mimy WRIVE +1/50Rr
HER RIGHT TO COUNSEL, HOWEVER | THE (OLURT
MOLST MAKE A SPECGFIC FINDIWRG THAT HE O

SHE WAS OR TS COMPEIFNT 70 SO WAIVE,
RO 1077 020 ()
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DOuqInS COUNTY FAILED TO CONDUCT A PROPER
EUALUATION, BACKGROVANED ZNVESTIGATTON. \WHEWEVEK.

A PERSON TS SWRIECTEQ 15 EXAMINATION , HE O SHE
PBY RET?N A EXPERI OR PROFESSIONAL PFRIOAN) 7T
PREFORM A EXAMINATION O HS O HER REvipLE
WHERE A PERSOR TS TASAGENT, THE CoURT SHR
UFPON H5 OR HER REQUESY, ASSIST 7THE rFPekson) TR
ORTAINING A EXFE®ET, (QU@T'rmq W 10 77.020(2) RQW
1O T T, OT O,

RN TIME FTHE PEFENDANT IS BEING EXOpNNEL
BN CouRT APPONTED EXPERTS, OR PROFESSIONAL PERSNS
FOR COMPETENTLY, THE DEFENODANT SHALL BE
ENTILTER TO HAVE HIIS OR FHER R ITDUVRNVEY PRESET,

RCW. 10.17,020(3) M A COMPETERCY EUALUBTION,
THE DEFENDANT MAY REFUSE 10O ANSWER By
QUESTION ZF HEOR SHE BEUIEVES FIIS OrR HER.
AN SKERS MAY TERID 10 IW(RIMINATE HImMoOR HWer
ore. FormM UINKS LEADING TO EVIDENCE OF /2

ZNCR) PTG pUATURE, (RCW (0,77 020 (L;)
QLOTING RTW,

MR, POTTER. D1 NOT ANSWER ANY QUESTTION €
DURING THE CorrReNT "EVAWATION ATTEML
REGAURDING HIS “pSy cHOSGQ AL tlisTory' 0R CURRE NT
LEGAL SITUATIONY, T REFPERATELD A REQUEST 7D SFERK
O A BVOVRNEY R (AWYER" DESEITE FHi s 2 rovrnes
PRESEN CE BT TE/E IN'F‘EFE‘U;EM/ S B RES)wSE 7O

SELECT QUESTIONS, HUOWEUVER | Hle Qi KROoT IDISPIRY,
PAGE 5



OVERT IZNOICATIONS OF ACTIVE JDELUSIOVAL
ZRERPTION] Ore PHYCHOTIC THOVH 7 PROCECSES,
PROVIDED RECORDINGS , M, POTTE [
W/A-S ARLE 10 ADRESS AND RESPOND 10 (ovrr OFF/LES
WHILE HE OID RO PROVIP £ REQUESTER ZmEormiericn)
T THE JUOGE InN A PREVICUS HEARING, HE A SKED FOR
ClERIFICHTZONS OF HIS LEGC 12/GH 7S,
"THE COURT ABUSED TS (DS(REFTON BASED
O A ZIPDEQUATE EURALUATIOA,
COUATERHL ZINTERVIEW )77 SCOT FPOTTER oA
MARCH &, 7% 2023, 1S mMINUTE TW 1DURATION).
AITEMETELY T ATEASVIER [ W17 GG/ E PO R
SOURCES OF ZMFORMA J7ON, THE Oty SOVRLE 7 E
EUHLW?IZJTQ CeUly ANVHYZE LAS TTHE ]S i AMUrE
UrBTION PHOWE CRee 7D e, SCOTT IPOT7EIR - 1y FR7FHER,
THE EU0BLUATORS NJOTED 1T1/8T WIR IPOITER S
PSYCHPTRIC Hisrory ARE LIMITED., IPAL RECOROI
LINDICATIEE THIF?T MR POTTER. TS GEWNERALY (INCUNERATIVE
WiTH ConTACT ATEMTTS, BuT THAT HE CAMTRROC
TIIE AND DAYS,
DUE 1@ mv mENTAL HER LT DIAGNGSIE
L 00 NOT CumMmPIUNICATE LIKE A Ao/
PERSON) DOES, BECAUSE GF ACTIVE DEWSIDNS, AV
DELUSIONAL. ToERpT7T/ON. THERE TS ON RECORD
THROWGH MERICARL OHTH, TN RECCNT NEARS T
L AS PIAGNOSED \AITH PHYCHOTIC OEWSIoN A

MSORDER, AND Z HAVE BEFK VUORKING,
PAGE &



PALSO SUFFERING FROM ACTIVE DPELUSIOMS O
A PAILY BASIS, T HPUENT SEEEELD rmiery (i
ATTENTION) OR TIREATAIENT. UPON My PAST
DIAGNOSIS THE POTOR. NEUER TOLD M= AROUT
PRESRIPTION MERICATION FOR. MY DISORIDER,
SO LM ONVAWAKE TF DOCTORS (AN TREAT
N D50 /ROE R,
OOLUMEWTS Fropr Comeelon) BEMHAVerIAL
HEALTH WERE REQUESTER, RBUT WERE WO~ RECIFUER
Py THE WKRITING OF JHE CUrRREAT REFDET,
UNUIKE Zn) SISOUVANH, THE EuvAtusror.
TN PR, POTTERS CRSE [/ VO EAXABEIN oY die
Hoid A FIVE plinvTE CONUERSATION - WHERE prire,
POTTER. DIy NOT SPEAIC — A0 REVER O0F Noa)
MEDZICRL DATA, (U2 REVESL MK POTIERS
COMILPETENCY, WHAT TS moS7 TRovBIIRG ES
THE EustUArorRs ConvERADICTDRY STATENIEITS
NOCTING TH AT ME POTTER DPID A7 PARITICIEA £
Th THE ZNTERV/EW, BUT THR 7 THERE LOAS SUEFICENT
PATA TO FORM An opipn|to AS TO HIS (COMPpETENCQY.
THERE IS N BRITE (INE RULE FOR W HBT
CONSTITNES A EFFECTIVE OR AFPROPRIATE COMPENTENTTY
EFuAaluATon, THIS TS Belpuse OF THE NAVWCES , YUBTIETIES,
AND Fl WIiDE [ ATITUVDE FO/L DIFFEK uq/, OPinIoS,
WhTHid THE MENTAL HEAUH FLELD, AND PRACIIE
O F COMPETENCY EUVALATIONS (Crﬂruq GuorinGg STATE

VS, HARRIS 14 W, 2d q1a, ydo, 789 g 2d 6o (1990)
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TV RE PERS, RESTRAINT OF RICE, | 1§ N, 2d, ¢7¢,
2ay, 25 P 2d i0gc(19a2)),

UNLIKE MR, POTTERS CASE, TN SISOUVANEH , THE
COURT HELD 7THBT THE EVALUATORS COM PETrENCY
EXAMNATIONS WAS DoNE Tn) A QUAUFIELD MAOVAEK,

SISOUVANH, 1TSS wWa. 2d . BT, G2e, THE COURT

HIGHUGHTED THUOUROVGHNESS OF THE FUAHUAT o

I CUDIwg OBSECTWE EVIDENCE THE EVALUATOR
REUED ON REACHING THERE Oprineon.

. DR, STRANOGUISTS DETERIMIVATION
THAT SISCUVANH wAS COMPETENT 7O STAND )AL
WAS PASED ol THE OBRSERVATICN)S OF STHAFF AT
EASTERN, A NUMBER OF DIAGNOSTIC TESTS, AND DFE,
STIKANOD QUISTS OWN FORENSIC TNTERUIEW OF

SIS ouvVANH,
THE CROLEDURAL SAFEGRULEDS PITE ITA) WASHINGTON
AICE” MODERATIEY MORE PROTECTIVE THWEN FEDERBL
FeRMULATION), ORTIZ V. ABREQO, 187 W, 24, AT, 4O3-
OY TRIAL COURTS FRAVE BROAD PIS(renIoN 70 ConNSIDER
THE Sum) TOTAL EVIRENCE TO DETERMINE (OMPEENLY
INCWDIWG THE mATTER. TN WHILH THE EuALWATICR
whas ConpucTeD, (CITING GODINEZ U, MORAN E6q
US. AT, 3A& 113.S, CT, 2680, 128 ¢, Ep.2d, 32 (1a93)))
S1SOVUARH, (75 wWn, 2d, BT, ¢20-2.

I SiISouVANH, THE CovreT Direds 7RI Couvrts

10 OROER 4 N EW COMPETENC EUALUATION) TF AN

APROINTED EX{FR]T OR PROFESS/IOAMST PERSOA)
PAGE &



CONDLLT A STATUTCRY CCmMpeTen)(Y EUALUBTION
I A SUBSTANTIALUY UNGLaLIFELD MAVVER "
SISOVVAIYH, 1'1S WN, Zd. AT, 20, 7HE Coprer
HAS REPSONED THBT 15 THE IWTIFL EVALUATION TS
SURSTANDARD,  THE FUNDAMENTAL PURPOUSE OF FIIE
REGQUISITE. APCOINTENT, EXAMINATION, AND RFrocr
Wil HRVE BEEN THWARTED nnD PoTH THE STAIVE
AND THE TRIAL CCURTS ORDER. WiLlL HAVE DEEN
VioLhtep,” S1S00VANH, 175 wr. 2d, A7 2.1,
G—‘i'ﬂuﬁ STATE V. WhiCklonwD, 96 wa, 2d, 798, S00,
G39 p 2d, 124) [lci‘a?&))'i THIS RIGHT IS EOSHRINED BY
THE DUE PROESS CIAUSE OF THE FOURTEENTH AMENDMEVT
AND BY THE STATUE znv wASHING 0N, RCW (077,050
ORTIZ— ABREGD 1¥7 wnl, 2d, 41, 403
THE UNITED STPTES SUPREME COURT ESTRBIISA EL
DusSky STANDARD FOR DETERMiMNG COMPEIENCY
OusSkEY VS UNITED STRTES, 362 US. HeZ ,80.S. 7, 785
e, g0, 2d, g/zq,(r%o), UNDER QUSKY A DEFENDAT
TS COMPETEAT LTF HE HAS SUFFICEMNT POFRESENT
CABILITY TO CONSUIT Wit HIS LAWYER, LJij7¥] A
RERASON BBLE COFEGQGIFEE OR RETIONAL UNDERSTRNNRING .
AND A RATIONAL A-S LWELL AS P EACTUAL UNDERSTANDING
CF THE PROCEDINGS AAATNST HYm,
TORTIZ- ABKEGO 157 W, 2d, 403 (TrrEcna(
PUNCUATION) DR IER) “(A) 0 DEFENDANT TS
INCOMPETENT LT F HE OR. SHE (ACS THE CAPALTY

TO UNDERSTAND THE (ATURE OF THE F“@CL(EJD!MC&%
HOE



OR TOO ASSISYT IN yZWSOR HER DEFENSE S 5
RESULT OF WMIENTR( PD)SEASE ck OEFECT,
@u{j)ﬂr\jq Rew o.17,.0000158))]
COMPENTENCY REFORT, RP-17-8, THIS WAS A
ABUSE OF PISCIRECTIONS BECHUSE 1THE COMPErEnICY
EVALUATION WAS NOT BASED O ADEQUATE ZNFORM~
ATIon), TO sUPPOoRT THTE FINDIWG OF COMPETEWUCY
REVIEW OF COMOETENY DETERMINATIONS,
TNUDOING THE ADEQUACY OF TIHIE COMPEIENCY
EVALUABTION Z7SELF, TS ¥0R A ABUSE OF DISIRETION)
ORTICZ~ADREQO ,\¢7 wn) . Zd, a7, 4oz,
STATE VS, SISOWANH 1T Wn. 2d. o1, G2o-2(, 290,
P. 3d, qUZ,(2012) T 7HIS ConrexT; B CovrRT E00SES
ZTS OJSCRETION O LY borHE A ORDEIS IS PIANIFEST(Y
UNREASONABLE OR. BASED oM UNTENABIE JROURD S,
ORMIZ - ABREGD 1§87 wn. 2d, nr Y02
(GuoTInG zro REPERS | RESTICANIT OF RHOME, 172 W,
2d. 654, LO%; 266, @ 2d, 274, (2011 )} A Discreronsry
[DECISION) 1S p 280 1EESTCY UNREAONADIE OR POSED
ON VNTENAD | £ GRouNOS TFIT RESULTS FROM
APPI IVG THE VWIEON G LEGHE STANOARED,. O IS
UNSLPLORTER) BY THE RECORD,
ORILY COMPETEN T TDIUIOOSLS £
STEND T/l . STRTE V ORTIZ-ABKEGO
1§7 wa). 2d. 399, Hez, 357, B, 2d, 6385 Cor)

FARGE O



TN FHE CASE, SUPERICZ. CouretS 0F COvAIRS CCUNTY
HAVE ABUSELD T75 DISCRETION) TR FIRpING MIE,
MR, DAToKR PCITER_ CompETENT 10 STAND TH/EL.
Basep on (memL ﬁg(ﬂrﬂrjﬁ() T HAUVE A PEST
PIGNOSIS OF PyHCH0RC DEJUSICN AL DiSTrRDEI,
THAT wAS NEVER TREATEID T PO SUFFER FROM
ACTIVE DELVSIONS ons A REGIULAK PASIS
THIS HAS AFFECTER rmv THOUGH T PROESSING
THROUGHODY TRI\L (DT, AND MALE I PIFFEONT
tark Me 10 MAKE CJIEHAR SENCE OF THE ENT/IELE
S/TUATIOND AND AULGELD CHAGES THEY ARE
ConunCringg mrie O

THESE FBIE CR/MES, T HAVE BEEN VITIMIZED

AND  WRONGFUILY (pNVICTED o FE
ONE (b FIRST DEQREE (YD'KZEMEDi'm-TEDJ MUCPE R,

A CcrME OF Juid (OUNTS OF FIrRST DEGIZEE ASSULT,
CrRIMES JF Tho (DuNTS OF ZuiimOA777G £ FVESS,

A CRME OF UBLAWFOY WeSCESSION) OF

A FIKEHRrRIM,

THE FubLumrDe (PSS £AalERL 10 Do A FROFPEIE £ U/iusriin

(ACK OF TESTING, (ACK CGF LyMFORMATION)

AND LFORMEE A2 T NSUFFICENT ORPINION, RASED
O T MNSUEF (CERNT TNEIRMATION),

THIS TS Znv VioAHTIon OF DUE PrROESS CIAUSE OF THE
- FOURTEENTH AMeEnNDmEnT . 0.5, CONST. AMEND. xm.(_rqm)
WasH, KeEU. (CiDE $ 10,77, 050

PaGe I



ON D0UG 1S CoUNTYS BEHAF ABUSE OF p(SCrerion)"
MK, BRAO
Hps maven aQUaNTROGE OF THE £ACT 73787 I
I7PEERRED GZNCGF'H?H‘?&MT) DUVE TO My DIAGRS S
OF PHYCHONIC DEWSIONEL OWOCDER , A e
PEWSIonAL T DEATION,
Zh (Om&c.r ueamTLt:shJ}) YOJE PROCESS O F

e (FIETE PmenbmewT) ANO (FoRTEENTH
L AMEWOMENT ] T SUPFOrT 3N THE UNTEQD
STATES CONMSTITION), MR, BRALO L PON ME
 Being (nAKkrecSED) BvER B (isiOENTIFICATON)
TESVE, DUVRING YW BIEMPT AT I WTERRGGATIOW
I EAERCSEQ ™Y (FIEMH AMENOMEWNT RIGHT)
RIGHT TD REWMAIN SIENT
| IN p AITEMEPT 7D GET  JWNCKININATIAG
RESPoNSES FROM ME PUE TO N MENTAL TLINESS
MR, BRAVO PROCEDED T TRY 10 (ELILIT) ME BY
(ﬁ-s“qu ME Qu;-zf;ﬂom&,) e 555l g IN@IDW?TH“) Q=
oF my (EiFrH AMENDMENTRIGH T TO REMAIN
, "%‘:L_E;'WT; dbuJT-H CONSINEFRATION DF ™My MENPL

| TUNESS, Zh SUPPOKT OF THIE LITED STRTES
\ CONSTITUTION),
|

STATE V. BurtEe 24, wal, APe 2d, ¢4,FevT)
@QUErTNG )
BUILEC G PPEFLS (s C@Majr{ﬂdn) FOR  FIiRST
DEQREE MYROEKR ;| ORWE BY SHOOTIWS
0RGE 12



| STRTE vy, BOTIER. 2\, wh, bee, 2d, iy
| AND uNLPWE PoSSESSion OF A ei1] FIREARM
E ST DEGREE, HE ARGUES THE TRIAL (OURTS ERRED
By ADMITIING THE BOOXIRIG FO®RMY, THAT ASKER
FOR prND ConNTRINED HIS mMALLING P ORESS, THE
SAME RIZFTESS AS DAICGNS, HE ARGUES THE
DRREST NG OFFICER: SHOWD 01 KNCWA FraT
B REGUELT FOR FIIS MMIINVG ADRKESS WAS
KEASONADLY [IKELY T0 /E,EJU?’) A INCIRIMWATTVG
R ESPONSGE,

I BUTLEKS CRSE , THE OFFICER ASKED PUTIER
A GQUESTICR T ORVER T8 ATIEMRT TO GET A
COYENTAL INCIIoyNeTinkg IKESPONSE, TO Liwk Him
P B POTENTIAL CRIME, TO [EGUT) A ) Tizen
o2 n epewoan( T r s owlvioinrronor
: THE Gi-IFTH Fj‘r'ﬂ.E,I\JOﬂ”'EiUT') i SUPTIFORT ey THE
UNMITED STATES ConSy JTUMNICK
FUERY CiTigEN FIRS THE FUOROAR MEUTRL
CRIGHT 0 A FAIR TRIBL , AS A CITIZEN oF
CTHE. URITEYD STERTES HE O0R SHE Hies THE Y2IGHT
T EAERUSE WS 0 HER "2iHT 10 REMALL
. SiLenT,
WHER T THE PRESENSE OF (AW ENFOUEMENT
o UNDER. THE COMRT OF (ALY,
| WAL, RAR 2.5 (CH'FI'TL{M\})
CRWE 2.5 ChrrcursTan(eEL LOHICH ey AarfFect THE SGour e

OF QREVIEW, MANIFES] ERROR AFFECTING @ ON (FTIVIRW AL RIGH
pPRGE |3



l FH MY CASE , T AR £ CITIZEAN) OF & WDRONG Pl
| CONVILTION , PPPEALING THE Cunvilrion Pro SE.,
N ORDER TV SUCTAIN py RIGHT,S, AN Cornws/77v770n )4
) RIGHTS AS B Cirizen, SO I CAn GET Gplk
0 PURSUING ™Y (pARPEER. AS B LISENCER 7BICYD
ARTISI, AND WErRK 0N MY MENTEHL H EBLTH,
STHTE U FOTTER

UvenN BEING H(UJCI’W?)GF &, (Vﬂﬂf;ﬂﬁwrl,ﬂfﬁﬂmn}}
| AnD DBEING HARRESSED BY (AWENRORCMEN T

L WAS PARPPESTELD PDUE TD SOMEOASE COMMITTIMNG

A CRIME OF ™Miroewr, ASSULT, WITELE FIRERRY),

DETECTIVE RBRAYC HARD BHEMDTER £ INIERROGATION

AND T EXERUSER MYy CONSTITUTIONAL FRIGH T,
THE RIGHT TO REMAIN SILEWT  LNRER THE
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FILED

AUGUST 21, 2025
In the Office of the Clerk of Court
WA State Court of Appeals, Division III

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION THREE
STATE OF WASHINGTON, ) No. 40159-6-111
Respondent, 3
V. ; UNPUBLISHED OPINION
DALTON SCOTT POTTER, 3
Appellant. ;

MURPHY, J. — A jury found Dalton Potter guilty of one count of first degree
(premeditated) murder, two counts of first degree assault, two counts of intimidating
a witness, and one count of first degree unlawful possession of a firearm.

Potter appeals, alleging: (1) insufficient evidence was presented to support the
convictions for intimidating a witness, (2) insufficient evidence was presented to support
the premeditation element of the first degree murder conviction, and (3) the trial court
abused its discretion when it found Potter was competent to stand trial. Potter does not
challenge the sufficiency of the evidence to convict him of assault and unlawful

possession of a firearm.
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We agree that insufficient evidence was presented at trial to support the two
convictions for intimidating a witness, but disagree that any other error occurred.
Although the convictions for intimidating a witness must be vacated for insufficient
evidence, resentencing is not required for the reasons discussed below.

We remand for the trial court to vacate with prejudice the two convictions for
intimidating a witness, but otherwise affirm.

FACTS

Background

On a winter evening, Darren Estes and his minor daughter, S.E.,! were travelling
up Badger Mountain Road in Douglas County. S.E. was driving, working to satisfy a
requirement for her supervised driver’s education hours. They came upon a lime green
Kia stopped in the middle of the road with its flashers activated. S.E. passed the Kia and
continued on. S.E. was driving slower than the posted speed limit due to the winter
conditions. The same Kia they had gone by earlier then drove up behind S.E. and passed.

S.E. continued driving until she again encountered the Kia. It was now rolling slowly and

! To protect the privacy interests of the daughter, who was a minor at the time
of the events in this case, we refer to her by her initials. See Gen. Order 2012-1 of
Division III, In re Use of Initials or Pseudonyms for Child Victims or Child Witnesses
(Wash. Ct. App. June 18, 2012), https://www.courts.wa.gov/appellate trial courts
/?fa=atc.genorders_orddisp&ordnumber=2012 001&div=III.

2
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then came to an abrupt stop. At this point, Estes instructed his daughter to drive any
further, stating, “something’s going on,” with S.E. stopping their vehicle approximately
100 to 150 feet behind the Kia. 2 Rep. of Proc. (RP) (Oct. 24, 2023) at 661-63.

As they watched, the driver’s side door of the Kia slowly opened and what looked
like a purse fell out. Estes then observed a woman, later identified as Alyssa Longwell,
pushing herself out of the Kia:

Q. And what—what—what—what is the motion that’s she’s making
that leads you to believe she’s pushing herself away? Well—what is she
doing with her arms and legs?

A. Well, normally when people, I’'m guessing, get out of the car,
they open the door, they turn and step out. But the door just kind of came
ajar and she pushed backwards out onto her hip, onto the road.

Q. And—okay. So, she pushes backwards, lands on her hip on the
road. And what other motion does she make as she’s doing that?

A. Moving away from the car on her back.

2 RP (Oct. 24, 2023) at 664. Similarly, S.E. testified Longwell “fell out sideways” from
the car and “roll[ed] onto her back.” 2 RP (Oct. 24, 2023) at 718.

Estes and S.E. both testified that with Longwell still on the ground, a man, later
identified as Dalton Potter, also exited the Kia. Estes described that Potter “popped out
of the same door” that Longwell exited by appearing to “crawl[ ] over the seat with the
steering wheel and got a leg out and stood up immediately.” 2 RP (Oct. 24, 2023) at 665.

S.E. testified that Potter came out of the same door the woman fell out of, and he “just

kind of stepped out, feet first,” and then straddle[d Longwell’s body while positioned] . . .
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toward[ ] her feet.” 2 RP (Oct. 24, 2023) at 719.

At this point, Estes and S.E. observed Potter raising a gun and firing multiple shots
at Longwell. Estes described the shooting as: “Execution, maybe two and a half feet?
Three feet?” 2 RP (Oct. 24, 2023) at 695.

As soon as Estes noticed Potter firing the gun, he “knew that [he and his daughter]
were in trouble” and he told his daughter “get down and get the car into reverse.” 2 RP
(Oct. 24, 2023) at 667. Estes then heard another gunshot with a bullet going through the
front and rear windows of their vehicle, with glass going everywhere, and the bullet
eventually hitting the tailgate. Another shot was fired that ricochetted off the hood of
their vehicle before hitting the windshield in front of the driver’s seat. S.E. was able to
shift into reverse and then back up some distance before turning the vehicle to head back
down the mountain.

As S.E. got the vehicle moving backward, Estes saw Potter get into the Kia and
drive off in the opposite direction, leaving Longwell’s body in the road. Concerned for
their safety and wanting to relay as much information as soon as possible while it was
fresh in his memory, Estes called 911 as they began driving down the mountain. Estes
also wanted to seek medical care for S.E., who was concerned about glass in her eyes,
and glass imbedded in her hand and eyebrow. Estes and S.E. had travelled only about

four miles back down the mountain when they encountered the first law enforcement
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vehicle responding to the call. At that point, Estes had S.E. pull over and he took over
driving. Estes drove them directly to a hospital emergency room. Additional law
enforcement were already at the hospital by the time Estes and S.E. arrived.

Law enforcement eventually apprehended Potter, who was found at a stranger’s
residence near the scene of the shooting. Longwell was declared dead at the scene.
Pretrial and trial proceedings

Prior to trial, defense counsel requested a mental health competency evaluation of
Potter pursuant to RCW 10.77.060. Counsel submitted a declaration in support of the
motion, attesting that Potter “presents an inability to participate in conversations with me
in any meaningful way, making it difficult, if not impossible for me to assist him in any
meaningful way.” Clerk’s Papers (CP) at 52.

The State opposed the motion for a mental health evaluation, noting that “the
record before the Court weighs considerably against doubting [Potter]’s competence.”
CP at 63. According to the State, Potter at his two previous appearances in court
presented as “calm and compliant, with no outbursts, tirades, or incoherent statements.”
CP at 63. Further, at his preliminary appearance, Potter “asked if he was required to
answer questions” with the State pointing out that this was “an intelligent inquiry [by
Potter] regarding his legal rights, demonstrating an awareness of his surroundings and the

nature of the proceedings against him, and exhibiting a participation in his own defense
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by invoking his [Fifth] Amendment [to the United States Constitution] right to remain
silent.” CP at 63.

On February 14, 2023, the trial court granted the defense motion, ordered a mental
health competency evaluation for Potter, and appointed a licensed psychologist/forensic
evaluator with the Department of Social and Health Services (DSHS) to conduct the
evaluation. On February 22, the psychologist, in the presence of Potter’s assigned
counsel, attempted to interview Potter from the doorway of Potter’s jail cell. Potter’s
counsel and the psychologist both explained their role and the purpose of the meeting, but
Potter did not directly respond. He instead looked at the wall near the cell door and stated

[1%3

several times that he wished to speak to ““‘an attorney or lawyer.”” CP at 96-97. After
about five minutes of attempting to engage with Potter, the interview was terminated.

A competency evaluation report was completed on March 6 and filed with the
court the following day. The psychologist states in their report that an interview was
conducted with Potter’s father, and a document review included discovery materials,
mental health notes from jail personnel, and healthcare records, and they also reviewed
audio recordings from trial court hearings. It was the psychologist’s opinion that Potter
was not challenged in communicating clearly and effectively, with it noted that Potter did

communicate easily and effectively with jail staff, medical professionals, his father,

and, when in the court, consistently addressed the judge as ““Your Honor.” CP at 91-95.
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The conclusion reached by the psychologist was that Potter did not display active
symptoms of a mental illness, and that Potter possessed the capacity to understand
the nature of the proceedings and assist in his own defense.

During a subsequent hearing, defense counsel did not object to Potter being
found competent, but did voice apprehension about how evaluation was performed.
Specifically, defense counsel was concerned about the duration and quality of the
attempted interview of Potter, and various issues with the quality of the information
relied on to complete the report. Defense counsel commented that he originally intended
to object to the competency finding and retain an expert to evaluate Potter, but decided
not to do this because “competency is a very low bar and [the psychologist did] make
some explanations in [the evaluation], and I’'m not a doctor.” 1 RP (Feb. 14, 2023) at 71.

The trial court determined Potter was competent to proceed. In its oral ruling,
the trial court provided the following reasoning:

[T]he Court did review [the licensed psychologist/forensic evaluator’s]

report and I appreciate [defense counsel] noting for the record . . . some

of your concerns. However, the Court also noted the following, and most

importantly the conclusion is that [the psychologist/evaluator] opines that

Mr. Potter does not suffer from any psychotic disorder. There’s no evidence

of delusional ideation, no mental disease or defect. There’s no evidence

of self-harm of suicidal ideation or imminent risk to self or to others, and

there’s no evidence that his refusal to participate in the proceedings are a

result of a mental disease or defect, and he has the capacity to . . . assist

his defense counsel, if he so chooses, and understands the nature of the
proceedings against him. And the Court is also mindful of what’s called
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the Dusky, D-u-s-k-y standard that is referenced therein, and the case law

that surrounds that.

So, based upon the Court’s review of the report and the data that
was obtained from various sources, the Cour[t] will enter an order finding
Dalton Scott Potter competent, and sign the order as proposed.

1 RP (Mar. 7, 2023) at 75-76.

It was discussed during this hearing, with Potter present, that notwithstanding
entry of the current competency order the defense retained the right to request a second
evaluation by someone outside of the DSHS framework, at any time, including during
trial. There is no indication in the record on review that a second evaluation was
requested from the court by the defense, or anyone else, at any time thereafter.

While not directly related to the competency issue, shortly after the competency
order was entered an investigation did occur into various concerns raised by Potter
related to his incarceration. The individual assigned to the incarceration issue began that
investigation with the attempt to speak with Potter, who was noted to be “apprehensive
about speaking” with the investigator. CP at 672. Potter “declined wanting to be
interviewed but then began to speak freely” with the investigator noting, “Potter’s
demeanor was courteous, respectful, non-combative and matter of fact. He was speaking
in complete sentences, and emoted when he spoke, and appeared passionate about his

plight.” CP at 672.

After a jury trial, Potter was found guilty of one count of premeditated first degree
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murder, two counts of first degree assault, two counts of intimidating a witness, and one
count of first degree unlawful possession of a firearm.?

Posttrial, defense counsel appended to their sentencing memorandum a letter to
the court, dated December 1, 2023, from a licensed psychologist who had been retained
by the defense in June 2023 to evaluate Potter’s mental status. Defense counsel took the
position that Potter’s diminished capacity was a mitigating circumstance that permitted
the court to impose an exceptional sentence downward. See RCW 9.94A.535(1)(e).

The psychologist noted in their letter that they were hired “to evaluate [the mental status
of] Mr. Potter pursuant to RCW 10.77,” and indicated that they had:

“reviewed discovery materials for the case, and interviewed Mr. Potter on

two occasions within the Chelan County Regional Justice Center. Prior to

these interviews, I received and reviewed historical medical and mental

health records provided to me by [defense counsel]. These records shed

light on Mr. Potter’s history of diagnosed mental illness and subsequent

treatment which preceded his current legal involvement. Ultimately, a

report was not authored in this matter due to Mr. Potter’s reluctance to

provide the necessary and relevant information to form an opinion with

clinical certainty.”

CP at 642.

The trial court sentenced Potter to 637 months in prison. He timely appeals.

2 The two assault convictions and two intimidating a witness convictions arose
from the same set of facts: Potter firing shots at Estes and S.E.

9
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ANALYSIS
Sufficiency of the evidence: intimidating a witness

Potter argues that the evidence presented at trial was insufficient to support the
two convictions for intimidating a witness. The State concedes on this issue and agrees
with Potter that these convictions should be dismissed.

The due process clause of the Fourteenth Amendment to the United States
Constitution “protects the accused against conviction except upon proof beyond a
reasonable doubt of every fact necessary to constitute the crime with which [they are]
charged.” In re Winship, 397 U.S. 358, 364, 90 S. Ct. 1068, 25 L. Ed. 2d 368 (1970).
“A defendant’s challenge to the sufficiency of the evidence requires the reviewing court
to view the evidence in the light most favorable to the State and determine whether any
rational trier of fact could have found the elements of the charged crime beyond a
reasonable doubt.” State v. Brown, 162 Wn.2d 422, 428, 173 P.3d 245 (2007) (citing
State v. Hosier, 157 Wn.2d 1, 8,9 9, 133 P.3d 936 (2006); State v. Salinas, 119 Wn.2d
192, 201, 829 P.2d 1068 (1992)). “All reasonable inferences from the evidence must be
drawn in favor of the State and interpreted most strongly against the defendant.” /d.

The jury was instructed that:

To convict the defendant of the crime of intimidating a witness, . . .

each of the following elements of the crime must be proved beyond a
reasonable doubt:

10
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(1) That on or about January 21, 2023, the defendant by use of a threat
against a current or prospective witness, . . . attempted to influence the
testimony of that person or induce that person to absent [themselves] from
an official proceeding; or induce that person not to report the information
relevant to a criminal investigation; and

(2) That this act occurred in the State of Washington.

If you find from the evidence that each of these elements has been
proved beyond a reasonable doubt, then it will be your duty to return a
verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a
reasonable doubt as to any one of these elements, then it will be your duty
to return a verdict of not guilty.

CP at 539, 542. This instruction is in accord with RCW 9A.72.110(1)(a)-(d).?

RCW 9A.72.110 criminalizes “threats made to induce a person not to report a
crime and, necessarily, threats made before an investigation is commenced.” State v.
James, 88 Wn. App. 812, 817,946 P.2d 1205 (1997). It is not necessary to intend that the
threat be actually communicated to the victim. See State v. Hansen, 122 Wn.2d 712, 719,
862 P.2d 117 (1993); State v. Ozuna, 184 Wn.2d 238, 247, 359 P.3d 739 (2015) (“[A]
threat need not be communicated to the threat’s target but instead can be communicated

indirectly to a third party.”) However, the defendant must communicate the threat to

3%(1) A person is guilty of intimidating a witness if a person, by use of a threat

against a current or prospective witness, attempts to: (a) [i]Jnfluence the testimony of that
person; (b) [i]nduce that person to elude legal process summoning him or her to testify;
(¢) [1]nduce that person to absent [themselves] from such proceedings; or (d) [i]nduce
that person not to report the information relevant to a criminal investigation. . . .”

RCW 9A.72.110(1)(a)-(d).

11
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someone. See Ozuna, 184 Wn.2d at 247.

When asked by the State if he had concerns about “retaliation for what [he]
observed,” Darren Estes testified that he was concerned at the time the shooting took
place, and still had concerns, because he “witnessed a murder and . . . was unaware of
the situation, who the people were and what they were capable of.” 2 RP (Oct. 24, 2023)
at 684. When asked if she had concerns about her safety after the shooting ended, S.E.
testified that she was concerned “[b]ecause [she] didn’t know if the car was going to turn
back around.” 2 RP (Oct. 24, 2023) at 734. While this and other testimony from Estes
and S.E. conveyed that they were each concerned about retaliation and safety, it more
properly supports the charge that Potter assaulted Estes and S.E. by firing shots at them,
not that he was attempting to intimidate them.* The evidence at trial was insufficient
to prove that Potter shot at Estes and S.E. to intimidate them from testifying or to
influence their testimony.

We remand for the trial court to vacate with prejudice the two convictions for
intimidating a witness. Resentencing is not required for two reasons. First, Potter’s
offender score will not change on remand. The score was not increased by either

conviction at the original sentencing because the trial court concluded that both of the

4 The jury was instructed on the elements of the crime of first degree assault as to
both Estes and S.E. See CP at 537, 538.

12
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intimidating of witness offenses were the same criminal conduct as their corresponding
assault offenses. See RCW 9.94A.589(1)(A) (Current offenses are counted as one crime
if the trial court enters a finding that both offenses were the same criminal conduct.).
Second, the trial court imposed the minimum standard range sentences for the assault
convictions. Had the trial court imposed anything other than the minimum sentences
for those convictions, Potter would have been entitled to argue for a lower standard range
sentence due to the vacation of the two intimidating a witness convictions. Resentencing
is not required when an offender score change does not affect the standard range unless
the trial court indicated its intent to sentence at the low end of the sentencing range. See
State v. Kilgore, 141 Wn. App. 817, 824-25, 172 P.3d 373 (2007) (Kilgore 1), aff’d, 167
Wn.2d 28, 216 P.3d 393 (2009) (Kilgore 11) (plurality opinion); see also State v. Fleming,
140 Wn. App. 132, 138, 170 P.3d 50 (2007); State v. Argo, 81 Wn. App. 552,915 P.2d
1103 (1996).
Sufficiency of the evidence: premeditated element of first degree murder
Potter argues insufficient evidence was presented to support the premeditation
element of the first degree murder conviction. He claims that the State did not present
evidence of stealth or motive, or of how he obtained the firearm, or what happened
inside the Kia driven by Alyssa Longwell before the shooting. Further, Potter argues that

there was no evidence of any contextual fact about the relationship between Potter and

13
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Longwell on the day of the shooting, nor was there evidence of statements made
by Potter related to the incident. Potter argues that given this lack of evidence, the
premeditated first degree murder conviction should be vacated and the case should
be remanded for imposition of the lesser included offense of second degree murder.
We disagree.

“In considering a sufficiency of the evidence challenge, we must determine
‘whether, after viewing the evidence in the light most favorable to the prosecution,
any rational trier of fact could have found the essential elements of the crime beyond
a reasonable doubt.”” State v. Condon, 182 Wn.2d 307, 314, 343 P.3d 357 (2015)
(quoting State v. Luvene, 127 Wn.2d 690, 712, 903 P.2d 960 (1995)). “We accept the
State’s evidence as true and view all reasonable inferences in favor of the State,” with
“[c]ircumstantial evidence . . . considered to be as reliable as direct evidence.” State v.
Stewart, 141 Wn. App. 791, 795, 174 P.3d 111 (2007). “Premeditation may be proved
by circumstantial evidence where the inferences drawn by the jury are reasonable and
the evidence supporting the jury’s finding is substantial.” State v. Pirtle, 127 Wn.2d 628,
643, 904 P.2d 245 (1995) (citing State v. Gentry, 125 Wn.2d 570, 597, 888 P.2d 1105
(1995)).

“‘Premeditation must involve more than a moment in time; it is defined as the

deliberate formation of and reflection upon the intent to take a human life and involves

14
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the mental process of thinking beforehand, deliberation, reflection, weighing or reasoning
for a period of time, however short.”” State v. Castro DeJesus, 7 Wn. App. 2d 849, 883,
436 P.3d 834 (2019) (quoting State v. Hoffman, 116 Wn.2d 51, 82-83, 804 P.2d 577
(1991)). “‘Premeditation,’” for purposes of first degree murder, “‘is the deliberate
formation of a reflection upon the intent to take a human life.”” State v. Sherrill, 145
Wn. App. 473, 186 P.3d 1157 (2008) (quoting Hoffman, 116 Wn.2d at 82). Examples
of evidence supporting a finding of premeditation include: motive, prior threats, multiple
wounds inflicted or multiple shots, striking the victim from behind, generally the manner
or method of killing, assault with numerous means or a weapon not readily available,
and the planned presence of a weapon at the scene. Hoffinan, 116 Wn.2d at 83; State v.
Bingham, 105 Wn.2d 820, 827, 719 P.2d 109 (1986); State v. Rehak, 67 Wn. App. 157,
164, 834 P.2d 651 (1992).

Here, the jurors were instructed:

The State alleges that the defendant committed murder in the first degree

by one or more of the following means or methods: (a) with premeditated

intent or (b) in the course of committing robbery in the first degree. To

return a verdict of guilty, the jury need not be unanimous as to which of

the alternatives has been proved beyond a reasonable doubt, as long as each

juror finds that at least one alternative has been proved beyond a reasonable

doubt. You will be given a special verdict form that asks whether the jury

was unanimous as to each of the alternatives or unanimous as to one of the

alternatives.

CP at 518. After finding Potter guilty of first degree murder, the jurors completed a

15
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special verdict form, finding that Potter caused the death of Alyssa Longwell with
premeditated intent but not in the course or furtherance of committing first degree
robbery. The jury also responded affirmatively to the following question: “If the jury
found the defendant guilty of Murder in the First Degree but the jury was not unanimous
on one or both of the alternatives, was the jury unanimous that the defendant . . .
committed at least one of the alternatives?” CP at 562.°
The trial court instructed the jury on the definition of “premeditated”:
Premeditated means thought over beforehand. When a person, after
any deliberation, forms an intent to take human life, the killing may follow
immediately after the formation of the settled purpose and it will still be
premeditated. Premeditation must involve more than a moment in time.
The law requires some time, however long or short, in which a design to
kill is deliberately formed.
CP at 521. This instruction is in accord with RCW 9A.32.020.
In this case, the manner and method of how the killing occurred could be
viewed by the trier of fact as evidence of premeditation, with a rational juror concluding
that there was sufficient evidence to find premeditation beyond a reasonable doubt.

Although the State presented no direct evidence of premeditation, there was

circumstantial evidence of premeditation. Jurors heard testimony from Darren Estes

> The jurors were similarly instructed as to the charge of second degree murder,
and instructed on the elements necessary to find Potter guilty of first degree assault of
Alyssa Longwell.

16
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and S.E. that they encountered the lime green Kia multiple times on Badger Mountain
Road. The last time Estes and S.E. came upon the Kia was when it was ahead of them,
with the Kia rolling slowing and then abruptly stopping, which prompted Estes to say
out loud, “something’s going on” and directing his daughter to stop. 2 RP (Oct. 24, 2023)
at 661-63. Estes and S.E. watched as Longwell pushed herself out backward from the
vehicle, and then saw Potter navigate through the same driver’s side door from the
passenger’s seat, to stand above Longwell, who was on the ground and attempting to
move herself away from Potter. Based on this evidence, a rational trier of fact could
reasonably conclude Longwell was trying to retreat from a confrontation with Potter that
had started inside the Kia.

Standing over and straddling Alyssa Longwell, Potter pulled the trigger five times
with gunshots being inflicted to the back of Longwell’s head, her face, the middle of her
back, her shoulder, and her leg. There would necessarily have been pauses between the
shots fired and the trigger being pulled again and again. The manner of killing was
witnessed and described by Darren Estes as an “[e]xecution,” 2 RP (Oct. 24, 2023) at
695, with the distance between Potter and Longwell being close, with the lay witness
testimony supported by testimony from a forensic witness. The act of Potter crawling
from the passenger seat over and through the driver seat, exiting, and then positioning

himself such that he was straddling Longwell, and then shooting Longwell multiple times

17
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does constitute more than a moment of time.

Medical examiner Dr. John Lacey testified about his findings from an autopsy of
Alyssa Longwell. Dr. Lacey determined that Longwell sustained five discrete gunshot
wounds. According to Dr. Lacey, Longwell “had one [gunshot wound] in her face, left
cheek coming out below the right side of her jaw. She had one in the back of her head.
She had one that just—it’s called a graze wound. It just skinned the skin over her left
shoulder blade. She had on[e] in her left leg below her knee that came out right above
her—her knee, as well.” 3 RP (Oct. 27, 2023) at 1360-61. Dr. Lacey opined that the
wounds to Longwell’s face and left leg were consistent with the shots being fired from a
distance of 6 and 24 inches. The angles and trajectory of the various wounds indicated
Longwell was moving, and the shooter could also have been moving, at the time the shots
were fired.

A rational trier of fact, viewing the eyewitness testimony and forensic evidence,
could find the premeditation element of the first degree murder conviction was proved
beyond a reasonable doubt. Substantial evidence supports Potter’s conviction for
premeditated first degree murder.

Competency
Potter argues that the trial court abused its discretion when it found him competent

to stand trial based on what he characterizes as a “substandard” evaluation. Appellant’s
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Opening Br. at 44. Specifically, Potter argues that “[w]hat is most troubling is the
[DSHS] evaluator’s contradictory statements noting that Mr. Potter did not participate in
the interview but there was sufficient data to form an opinion as to his competency.”
Appellant’s Opening Br. at 46. We disagree.

“We review a trial court’s competency determination for abuse of discretion.”
State v. Ortiz-Abrego, 187 Wn.2d 394, 402, 387 P.3d 638 (2017). “A court abuses its
discretion only when an ‘order is manifestly unreasonable or based on untenable
grounds.’” Id. (quoting In re Pers. Restraint of Rhome, 172 Wn.2d 654, 668, 260 P.3d
874 (2011)). “A discretionary decision is ‘manifestly unreasonable’ or ‘based on
untenable grounds’ if it results from applying the wrong legal standard or is unsupported
by the record.” /d.

“It 1s a fundamental principle of state and federal law that incompetent defendants
may not stand trial. This right is protected by the due process clause of the Fourteenth
Amendment.” State v. Coley, 180 Wn.2d 543, 551, 326 P.3d 702 (2014). “Washington
law implements this due process protection by statute. RCW 10.77.050 provides that
‘[n]o incompetent person shall be tried, convicted, or sentenced for the commission of
an offense so long as incapacity continues.’” Id.

“Chapter 10.77 RCW governs the procedures and standards trial courts use to

judge the competency of defendants to stand trial.” Id. “[ A] defendant is competent to
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stand trial if [they have] the capacity to understand the nature of the proceedings against
[them] and . . . can assist in [their] own defense.” Id. at 551-52 (citing former

RCW 10.77.010(15) (2010); RCW 10.77.050); See also Dusky v. United States, 362
U.S. 402, 80 S. Ct. 788, 4 L. Ed. 2d 824 (1960) (per curiam). “Whenever there is reason
to doubt a defendant’s competency to stand trial, the court must order an expert to
evaluate the defendant’s mental condition. [Former] RCW 10.77.060 [(2004)]. Upon
the court’s own motion or the motion of any party, the court may order an evaluation
and report on the defendant’s mental condition. [Former RCW 10.77.060]. If the court
finds the defendant incompetent following an evaluation under [former] RCW 10.77.060,
it must stay the proceedings and may commit the defendant for treatment. [Former]
RCW 10.77.088 [(2012)].” Coley, 180 Wn.2d at 552.

The trial court has “wide discretion in judging the mental competency of every
defendant to stand trial or plead guilty.” State v. Dodd, 70 Wn.2d 513, 514, 424 P.2d 302
(1967). “The trial judge may make [their] determination from many things, including the
defendant’s appearance, demeanor, conduct, personal and family history, past behavior,
medical and psychiatric reports and the statements of counsel.” /d.

Here, Potter fails to demonstrate that the trial court abused its discretion. Defense
counsel’s motion for a mental evaluation was based on communication problems with

Potter. In a declaration submitted in support of the motion, counsel stated that Potter
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“presents an inability to participate in conversations with me in any meaningful way,
making it difficult, if not impossible for me to assist him in any meaningful way. I have
reason to believe that mental health issues may be involved in this case . . . . [n my
professional judgment, Mr. Potter is unable to assist me in my defense of his case at this
time.” CP at 52. The trial court granted the defense motion and ordered a competency
evaluation, which was completed by a DSHS licensed psychologist/forensic evaluator.
The psychologist concluded that Potter did not display active symptoms of a mental
illness and that Potter possessed the capacity to understand the nature of the proceedings
against him and to assist in his own defense. Notably, defense counsel did not object to
the competency finding made by the trial court, commenting that “competency is a very
low bar and [the psychologist did] make some explanations in [the evaluation].” 1 RP
(Feb. 14, 2023) at 71. At the same hearing, the trial court acknowledged that defense
counsel had the right to request a second evaluation at any time, even after

the commencement of trial. For these reasons, it cannot be said that the trial court’s
competency ruling was manifestly unreasonable or based on untenable grounds.

The trial court properly exercised its discretion in determining competency and made

its determination based on the competency evaluation report and statements made by
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counsel. ® The court also had the benefit of its own observations of Potter’s appearance
and conduct throughout the proceedings. The trial court did not abuse its discretion by
finding Potter competent to stand trial.
CONCLUSION

We remand with instructions for the trial court to vacate with prejudice the two
convictions for intimidating a witness, but otherwise affirm the judgment and sentence.

A majority of the panel has determined this opinion will not be printed in
the Washington Appellate Reports, but it will be filed for public record pursuant to
RCW 2.06.040.”

-4—7‘-5

Murphy, J.

WE CONCUR:

! -
C it W S ) C-(\ 4\@%;
Lawrence-Berrey, C.J. |F u Fearing, J.

¢ Defense counsel did make a record at the competency hearing, specifically
counsel’s concerns about how the psychologist/evaluator reached their conclusions.

7 Almost four months after this appeal was heard, Potter filed in this court a
“Motion for Ineffective Assistance of Counsel.” In the motion, Potter claims he received
ineffective assistance of appellate counsel. We decline to address Potter’s motion on
appeal, and direct Potter to pursue these claims through a personal restraint
petition. See, e.g., In re Personal Restraint of Morris, 176 Wn.2d 157, 288 P.3d 1140
(2012).
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